Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 22 May 2009 


Message Text 

UNCLASSIFIED 

PAGE 01 STATE 178995 
ORIGIN OPIC-06 

INFO OCT-01 EUR- 1 2 ISO-OO EB-08 L-03 COME-OO TRSE-00 
OMB-Ol XMB-04 CIAE-00 INR-07 NSAE-00 /042 R 

DRAFTED BY OPIC/GC CHUNT 
APPROVED BY EB/IFD/ OIA;RJSMITH 
OPIC/I: FJOHNSTON 
EB/IFD/OIA : DGRANT 
L/EUR:SGUDGEON 

015428 301010Z/21 

R 300107Z JUL 77 
FM SECSTATE WASHDC 
TO AMEMBASSY LISBON 

UNCLAS STATE 178995 

FROM OPIC 

E.O. 11652: N/A 

TAGS:EINV 

SUBJECT:OPIC AGREEMENT 

REF: (A) LISBON 471 1 (B) STATE 304696 

1 . INTERPRETIVE NOTE PROPOSED BY FOREIGN MINISTRY IS BASED 
IN PART ON FEBURARY 2, 1977 AIDE MEMOIRE FURNISHED BY OPIC 
ACTING GENERAL COUNSEL CECIL HUNT TO RECORD UNDERSTANDINGS 
REACHED WITH MEMBERS OF COMMISSION TO ESTABLISH THE FOREIGN 
INVESTMENT INSTITUTE. (COPY LEFT WITH EMBASSY.) MAIN CON- 
CERN OF GOP OFFICIALS WAS TO ASSURE THAT AGREEMENT TO SUB- 
ROGATION OF USG IN EVENT OF EXPROPRIATION CLAIM PAYMENT 
WOULD NOT IMPLY ACKNOWLEDGEMENT THAT GOP IS LIABLE TO PAY 
COMPENSATION IN THE AMOUNT OF SUBROGATION CLAIM. 
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2. SUBSTANCE OF GOP INTERPRETIVE NOTE IS ACCEPTABLE EXCEPT 
FOR PROVISION THAT INSURANCE PROGRAM TAKE INTO CONSIDERA- 
TION THE CONCEPT OF EXPROPRIATION AS IT IS DEFINED IN 
PORTUGUESE LEGISLATION. AS TO FORM, WE BELIEVE IT IS 
SIMPLER AND PREFERABLE TO COVER THE INTERPRETIVE POINT IN 

A SINGLE NOTE EXCHANGE REESTABLISHING THE OPERATION OF THE 
PROGRAM. FURTHER, NOTE SHOULD REFER TO 1953 AGREEMENT 
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RATHER THAN 1948 ECONOMIC COOPERATION AGREEMENT, FOR REA- 
SONS NOTED STATE 304696 OF DECEMBER 16, 1976. 

3. EMBASSY SHOULD PROPOSE THE FOLLOWING REVISED TEXT OF 
EMBASSY NOTE: 

"EXCELLENCY, 

I HAVE THE HONOR TO REFER TO THE AGREEMENT EFFECTED 
BY THE EXCHANGE OF NOTES ON MAY 22 AND 25,1953 , BETWEEN 
OUR TWO GOVERNMENTS ON THE SUBJECT OF UNITED STATES 
GOVERNMENT INVESTMENT INSURANCE AND GUARANTIES. 

THE UNITED STATES GOVERNMENT IS PLEASED TO ADVISE THAT 
IF YOUR GOVERNMENT AGREES, THE UNITED STATES INVESTMENT 
INCENTIVE PROGRAMS WHICH ARE AUTHORIZED BY THE AFOREMEN- 
TIONED AGREEMENT AND WHICH ARE NOW ADMINISTERED BY THE 
OVERSEAS PRIVATE INVESTMENT CORPORATION CAN BE RESUMED IN 
CONNECTION WITH ACTIVITIES AUTHORIZED BY THE COMPETENT 
PORTUGUESE AUTHORITIES. 

MY GOVERNMENT IS PLEASED TO ADVISE, FURTHER, THAT IT 
DOES NOT INTERPRET THE PROVISIONS OF THE AFOREMENTIONED 
AGREEMENT RELATING TO SUBROGATION OF THE UNITED STATES 
OF AMERICA TO IMPLY AN ADMISSION THAT THE GOVERNMENT OF 
PORTUGAL IS RESPONSIBLE IN THE AMOUNT PAID UNDER SUCH 
INSURANCE OR GUARANTIES. RATHER, IT IS THE UNDERSTANDING 
UNCLASSIFIED 

UNCLASSIFIED 

PAGE 03 STATE 178995 

OF MY GOVERNMENT THAT THE AMOUNT OF LIABILITY OF THE 
GOVERNMENT OF PORTUGAL, IF ANY, WITH RESPECT TO ANY CLAIM 
TO WHICH THE GOVERNMENT OF THE UNITED STATES OF AMERICA 
MIGHT BE SUBROGATED PURSUANT TO SUBPARAGRAPH A. OF SAID 
AGREEMENT WOULD BE BASED ON THE LAWS OF PORTUGAL, ON 
APPLICABLE INTERNATIONAL LAW OR AGREEMENTS AND ON THE 
TERMS OF ANY ARRANGEMENTS OR AGREEMENTS ENTERED INTO BY 
THE GOVERNMENT OF PORTUGAL INVOLVING THE INVESTMENT TO 
WHICH THE CLAIM RELATES. 

IF THIS PROPOSAL AND UNDERSTANDING IS ACCEPTABLE TO 

THE GOVERNMENT OF PORTUGAL, IT IS SUGGESTED THAT YOU REPLY 

BY NOTE. 

ACCEPT, EXCELLENCY, ETC." 

4. BASIC OBJECTION TO SECOND PARAGRAPH OF INTERPRETIVE 
NOTE PROPOSED BY GOP IS THAT IT DEPARTS FROM CONCEPT THAT 
THE INTERGOVERNMENTAL AGREEMENT IS LIMITED TO PROCEDURAL 
MATTERS AND THAT AGREEMENT DOES NOT CREATE OR DEFINE 
SUBSTANTIVE RESPONSIBILITIES TO INVESTORS OR BETWEEN 
GOVERNMENTS WITH RESPECT TO INVESTMENTS COVERED. WORDING 
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OF NOTE PROPOSED BY USG CITES THE SEVERAL POSSIBLE 
SOURCES OF APPLICABLE LAW. OOP'S PROPOSED REFERENCE TO 
PORTUGUESE LAW WOULD BE INCONSISTENT WITH THE STUDIE D 

NEUTRALITY OF THE OTHER TEXTS. AS A PRACTICAL MATTER, 

OPIC CANNOT EXTEND ITS CONTRACT DEFINITION OF EXPROPRIA- 
TORY ACTION BEYOND BROADLY RECOGNIZED NORMS WITHOUT 
RISKING HAVING TO PAY CLAIMS ON WHICH IT CANNOT EXPECT 
SUBROGATION RECOVERY. MOREOVER, STANDARD OPIC INSURANCE 
CONTRACTS CONTAIN A WARRANTY BY INSURED THAT THE PROJECT 
IS IN CONFORMITY WITH ALL LOCAL LAW THE INSURED CAN 
REASONABLY BE AWARE OF. VANCE 
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